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IN THE SUPREME COURT OF THE STATE OF UTAH
STATE OF UTAH,

BRIEF OF APPELLANT

Plaintiff/Respondent,

CASE NO.

-vs-

fS03>0^

RICK KEITH HICKMAN,
Defendant/Appellant.
STATEMENT OF JURISDICTION
Jurisdiction to hear this appeal is pursuant to Rule 3
and Rule 4 of the Rules of the Supreme Court of the State of Utah.
STATEMENT OF ISSUES
The Statement of Issues raised on appeal are whether the
plea of guilty entered by the Defendant/Appellant was involuntary
and inappropriately taken by the Trial Court/ and that the Defendant/Appellant also was not appropriately advised within Boykin v.
Alabama/ 395 U.S. 238, 243, 244 (1969), Brady v. United States,
397 U.S. 742 (1970), State v. Gibbons, 60 Utah Adv. Rep. 36 (June
30, 1987), and State v. Vasilacopulos, 756 P.2d 92 (Utah App. 1988).
Cert. Denied (9-21-88).
STATEMENT OF CASE
The above-named Defendant/Appellant filed a motion to
withdraw his plea of guilty in July, 1988.

The Defendant/Appellant

is in belief that the Honorable Scott Daniels, Presiding Judge of
the Third Judicial District Court, erred by not informing the Defendant/Appellant of all the consequences involved in the entrance
and acceptance of such a plea of guilty on January 18, 1985.

Furthermore/ the Trial Court failed to comply with the
Utah Code of Criminal Procedure, Rule 11(e), Section 77-35-11,
Pleas (e)(4)(6)(f), when it accepted the Defendant/Appellantfs
plea of guilty to the charge of aggravated robbery, a felony of
the first degree.
SUMMARY ARGDMENT
The Defendant/Appellant, by virtue of the following conviction obtained and entered against him as a result of a plea
bargain agreement resulting in the entrance and acceptance of a
plea of guilty before the Honorable Scott Daniels/ Presiding Judge
of the Third Judicial District Court/ in criminal case number
CR-84-1436, for the crime of aggravated robbery/ a felony of the
first degree/ on January 18/ 1985.
Also, on January 18/ 1985/ the Defendant/Appellant was
sentenced by the same aforementioned Court to serve a term of
imprisonment in the Utah State Prison for no less than five years
and no more than life/ in criminal case number CR-84-1436, for the
crime of aggravated robbery/ a felony of the first degree.
ARGUMENT
The Honorable Scott Daniels/ Presiding Judge of the Third
Judicial District Court/ in and for Salt Lake County/ State of Utah/
erred in his acceptance of the guilty plea entered by the Defendant/Appellant in criminal case number CR-84-1436, in count number
_3, for the crime of aggravated robbery/ a felony of the first
degree.

The Utah Code of Criminal Procedure only allows for the

following under Section 77-35-11, Rule 11 - Pleas (e)(4)(6)(f), of
the statute, which in the pertinent part states:
-2-

(e) The court may refuse to accept a plea of
guilty or no contest and shall not accept such a
plea until the court has made the findings:
(4) That the defendant understands the nature
and elements of the offense to which he is entering
the plea; that upon trial the prosecution would have
the burden of proving each of those elements beyond
a reasonable doubt; and that the plea is an admission
of all those elements;
(6) Whether the tendered plea is a result of
a prior plea discussion and plea agreement and, if
so, what agreement has been reached. If it appears
that the prosecuting attorney or any other party
has agreed to
request or recommend the acceptance
of a plea to a lessor included offense, or the dismissal of other charges, the same shall advise the
defendant personally that any recommendations as
to the sentence is not binding on the court.
(f) The judge shall not participate in plea
discussions prior to any agreement being made by
the prosecuting attorney, but once a tentative plea
agreement has been reached which contemplates entry
of a plea in the expectation that other charges
will be dropped or dismissed, the judge, upon request
of parties, may permit the disclosure to him of
such tentative agreement and the reasons therefore
in advance of the time for the tender of plea. The
judge may indicate to the prosecuting attorney and
defense counsel whether he will approve the proposed
disposition. Should (it) not be handled in conformity with the plea agreement, he shall so advise the
defendant and then call upon the defendant to
either affirm or withdraw his plea. (1983)
Also, the Utah Code of Rules of Practice only allows for
the following under Rule 3.6, Pleas of Guilty, which states in the
pertinent part:
Upon entry of a plea of guilty to a criminal
charge, before acceptance thereof, there must be
substantial compliance with the following:
(A) Admonition of Defendant
The court shall not accept a plea of guilty
without first making certain that the defendant
understands the following.
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[1] The nature of the crime.
[2] The minimum and maximum sentence prescribed
by law, including when applicable, the penalty to
which the defendant may be subject, including any
consecutive sentences, if given.
[3] That the defendant has a right to plead
not guilty, or to persist in that plea if it has
already been made, or to plead guilty.
(B) Determining Whether the Plea Is Voluntary
The court shall not accept a plea of guilty
without first determining that the plea is voluntary.
If the tendered plea is a result of a plea agreement,
the agreement shall be stated and confirmed in open
court. The court shall determine whether any force
or threats or any promises, apart from the plea
agreement, were used to obtain the plea.
(C) Determining Factual Basis for Plea
The court shall not enter
a plea of guilty without first
is factual basis for the plea,
ments of law for acceptance of
been met.

final judgement on
determining that there
and that all requirea plea of guilty have

(D) Use of Affidavit of Defendant
The court may establish the foregoing requirements in the record by use of a written affidavit
executed by the defendant before the court, the
substance of which shall be in substantially the
form as contained in the "affidavit of defendant"
form.
The addendum copy of the Defendant/Appellant's "affidavit
of defendant," dated January 18, 1985, clearly shows the Honorable
Scott Daniels, Presiding Judge of the Third Judicial District Court,
in and for Salt Lake County, State of Utah, erred in his acceptance of the guilty plea entered by the Defendant/Appellant as
previously stated above.

It was the responsibility of the Trial

Court to notify the Defendant/Appellant of all the facts and the
consequences the Defendant/Appellant would face on the entrance of
-4-

a plea of guilty within the meaning of the Utah Code of Criminal
Procedure, Section 77-35-11, Rule 11 - Pleas (e)(4)(6)(f), and also
under the Utah Code of Rules of Practice, Rule 3.6, Pleas of
Guilty (A)(B)(C)(D), and finally, the effect and the consequences
the Defendant/Appellant's plea of guilty would have upon him at
the time of sentencing.
A plea of guilty must be entered into freely,
and voluntarily and understandingly by one fully
competent and aware of the consequences thereof.
Such a plea of guilty must be entered free from
threats, promises and inducements.
The record in the instant case at bar clearly establishes
as shown in the attached manuscript of the Defendant/Appellant's
"change of plea," that the Defendant/Appellant's plea of guilty
was entered involuntarily as a result of the Trial Court's error,
by failing to comply with the appropriate statutes of state law
concerning the acceptance of guilty pleas, including inducements,
and promises as well as threats.
The following exchange occurred between the Trial Court
and the Defendant/Appellant during the Defendant/Appellant's change
of plea hearing held on January 18, 1985:
THE COURT: State of Utah verses Rick Keith Hickman.
There are two files on this. Are we going to
handle them both at the same time?
MR. GARCIA: Manny Garcia with Mr. Hickman, Your
Honor. This also will be the entry of plea.
THE COURT: All right. Do you want to state what
the plea is going to be?
MR. GARCIA: Your Honor, it's the same thing as what
we just did because there is one additional consideration. This case — Mr. Hickman is prepared to
plead guilty to Count 3 of 84-1436; Counts 1 and 2
are to be dismissed in the exchange for his plea on
-5-

this case. The other case that you have for
arraignment, and I don't have a Circuit Court
number, I just have the District Court number —
I don't have a District Court, I have an 84 FS 2414
which reflected a burglary, second, and aggravated
sexual assault, a first degree. Those cases will
be dismissed in their entirety.*
THE COURT: For the record CR-85-33

—

MR. GARCIA: And there is one other case, Your
Honor, which I don't have the file here today. That
case was supposed to be arraigned in front of Judge
Rokich Monday morning. In that case there is a
robbery and burglary of the West Valley incident
reflected in that case. That case will also be
dismissed. That is also part of this bargain. And
the information in this case will be reflected —
it would be amended to reflect deadly weapon rather
than a fact firearm or facsimile thereof, and that
can be done either by delineation — and I believe
that is now —• I don't have the case number of
that other case which is to be arraigned in front
of Judge Rokich. I will certainly get that and
enter thatc So that is the extent of the agreement
from Mr. Hickman as well.
THE COURT: All right. I need to ask you a few
questions, Mr. Hickman. As I understand it, then,
you're going to plead to aggravated robbery, a
first degree felony, and as I understand it, that's
punishable by a term in the — maximum term in the
Utah State Penitentiary of at least five years, not
more than life, plus a fine of $10,000 or both,
plus you could also be ordered to pay restitution
if there is any. Any restitution in this case,
Mr. D'Elia?
MR. D'ELIA: I'm not quite sure.
MR. GARCIA: I don't think there is.
MR. D'ELIA: There's not.
THE COURT: Okay.
MR. GARCIA: Although, well, that's my information
that there isn't. I believe that's accurate* I
don't think anything is owing Mr. Kelson at this
time.
THE COURT: In any event, then, the maximum sentence
could be a fine of up to $10,000 and a prison
sentence up to life. Do you understand that's a
possible sentence that you could receive?
-6-

MR. HICKMAN: Yes, sir.
THE COURT: And although you may have got some advice
from your attorney about what you think you'll
serve out there and so forth/ none of those things
are binding on me or on the parole; you may be out
there for your whole life. It's possible. Do you
understand that's a possibility?
MR. HICKMAN: Yes, sir.
THE COURT: And that the fine could be imposed in
addition to that. Do you understand that's a possibility, too?
MR. HICKMAN: Yes, sir.
THE COURT: Okay. Now, you were here when I was
talking to Mr. Hickman, your brother, about his
constitutional rights? Were you listening at that
time?
MR. HICKMAN: Yes, sir.
THE COURT: And you understand you have the same
constitutional rights, trial by jury and all those
things? Do you understand that?
MR. HICKMAN: Yes, sir.
THE COURT: And if you enter a plea of guilty, you
waive all those rights, do you understand that?
MR. HICKMAN: Yes, sir.
THE COURT: All right. Now, have you had a chance
to read that affidavit that's there?
MR. HICKMAN: Yes, I have.
THE COURT: And you do read and understand the
English —
MR. HICKMAN: Yes, I do.
THE COURT: And understand what the affidavit says?
MR. HICKMAN: Yes.
THE COURT: Are you willing to sign it in open court?
MR. HICKMAN: Yes.

-7-

THE COURT: Do you have any questions about it
before you do?
MR. HICKMAN: No.
THE COURT: Okay. Before you do that/ I want to go
over again the elements of the offense. What
they'd have to prove before the jury could find
you guilty and have to prove each element beyond
a reasonable doubt. They'd have to prove that at
965 South 2200 East in Salt Lake County on or
about November 1/ 1984, you unlawfully and intentionally took personal property in the possession
of A. W. Kelson from his immediate presence against
his will using some sort of a deadly weapon. They'd
have to prove all those things. They'd have to
prove against his will/ you did intentionally/ you
used some sort of a deadly weapon/ prove it was
in Salt Lake County/ prove about the time it was.
Each one of those things they'd have to prove
beyond a reasonable doubt. Do you understand that?
MR. HICKMAN: Yes, sir.
THE COURT: And then my question is are you pleading
guilty because you are in fact guilty?
MR. HICKMAN: Yes, sir.
THE COURT: All right.
MR. D'ELIA: Excuse me, Your Honor. Before that
goes on, his elements I think should be edited on
the records as parties to the offense because
that would be very important in pleading as far
as the elements are concerned.
THE COURT: All right.
MR. D'ELIA: The other thing is I was just making
a representation before on the restitution/ not
being directly familiar with the specifics of this
case/ I do understand there was a shooting involved/
and I'm not quite sure what AP&P/ when a person is
injured with respect to restitution. I'm not
saying there is, I'm just indicating for the record
that might come up at a later day.
THE COURT: All right.
MR. GARCIA: Your Honor, there's one thing that I
forgot to mention also about the agreements with
the state. In exchange for this plea is that there
was another pending burglary which the state knew
-8-

of that they thought Mr. Hickman was involved that
they are also not going to file. So other cases
they know of will not be filed.
THE COURT: All right. Mr. Hickman/ you're not
under the influence of any drugs or alcohol or
anything of that nature/ are you?
MR. HICKMAN: No, sir.
THE COURT: Taking any medication at all?
MR. HICKMAN: No.
THE COURT: Nothing like that that would affect your
judgement in any way, is that true?
MR. HICKMAN: Yes.
THE COURT: And no one has threatened you in any
way to get you to plead guilty?
MR. HICKMAN: No.
THE COURT: No one has promised you anything other
than the other charges would be dismissed/ is that
right?
MR. HICKMAN: Yes, sir.
THE COURT: All right. Does the State have a Motion
then to dismiss those charges?
MR. D'ELIA: Your Honor/ the State at this time
would again as before/ keep the same interdelineation;
firearms/ strike the language.
Also/ with respect to Count 1 and 2, the State
would move to formally dismiss those counts. We
are aware of the one South Salt Lake case with the
aggravated burglary and the sexual assault that's
being dismissed.
MR. GARCIA: Right.
MR. D'ELIA: We move for that. And move for the
West Valley case that was waived to be dismissed.
MR. GARCIA: The Circuit —

84-2367?

MR. D'ELIA: And with respect to the pending burglary/
also the state is aware of those charges and will
not file charges pursuant to the agreement as well
as any other counts that might arise out of this
-9-

same criminal episode.
MR. GARCIA: Thank you.
THE COURT: All right. Then let me ask you, Mr.
Hickman, how do you plead to the charge of the
aggravated robbery, a first degree felony?
MR. HICKMAN: Guilty.
THE COURT: Okay.

Go ahead and sign that affidavit.

MR. GARCIA: Your Honor, I apologize for parts of
this affidavit being scratched out when I myself
changed for facsimile of a deadly weapon and the
affidavit doesn't reflect the circuit court
numbers in there because I don't have the circuit
court numbers. As long as its understood what case
we are talking about, that shouldn't be any problem.
THE COURT: Based upon my questioning of Mr.
Hickman, I find the plea has been entered freely
and voluntarily, understandingly and doing it of
his own free will, understanding the consequences
and I'm signing the affidavit.
Now, Mr. Hickman, it's my duty to sentence
you at a time not sooner than two or later than
30 days unless those time periods are waived by
you. What is your pleasure?
MR. GARCIA: Your Honor, Mr. Hickman has no expectation of a presentence report would benefit him.
I informed the court he is on parole with the
Federal bank robbery charge that he anticipates
he's going to be doing some more time, at least
another three years. At this time he's willing
to waive his minimum time and ask sentence be
imposed today, realizing the ocurt will have no
choice but to commit him to the Utah State Prison.
He's willing to do that at this point.
MR. D'ELIA: Your Honor, in light, especially of
the parole violation and the Federal bank robbery
charge, we ask the maximum five to life.
THE COURT: All right. Mr. Hickman, then, I'm going
to sentence you to confinement in the Utah State
Penitentiary for the term not less than five years,
more than life and full amount of restitution as
determined by the Board of Pardons, and that
commitment being commenced forthwith.
MR. GARCIA: Thank you.
-10-

Oh, Your Honor, I also — excuse me — he also
has some property that was taken when he was
arrested.
MR. D'ELIA: No objection to that, Your Honor.
MR. GARCIA: Could we have that order?
THE COURT: It will be released.
Again, the above exchange between the Trial Court and
the Defendant/Appellant clearly shows from a silent record that
the Honorable Scott Daniels erred in his acceptance of the guilty
plea entered by the Defendant on January 18, 1985.

It was the

Trial Court's responsibility to notify the Defendant/Appellant
of all the facts involved and the consequences the Defendant would
face on the entrance of a plea of guilty, and also the involved
consequences of his guilty plea at the time of his sentencing,
and the effect that it would have upon the Defendant/Appellant
within the meaning of the Utah Code of Criminal Procedure, Section
77-35-11, Rule 11 - Pleas, in reference to Rule 11 - Pleas (e)(4)
(6)(f), and also under the Utah Code of Rules of Practice, Rule
3.6, Pleas of Guilty (A)(B)(C)(D).

The Trial Court further violated

the Defendant/Appellant's civil rights under the Eighth and Fourteenth Amendments to the United States Constitution, under the
authority of Boykin v. Alabama, 395 U.S. 238 (1969), Brady v.
United States, 397 U.S. 742 (1970), State v. Gibbons, 60 Utah Adv.
Rep. 36, 37, 38 (June 30, 1987, and State v. Vasilacopulos, 756
P.2d 92 (Utah App. 1988).
The Defendant/Appellant should not have been allowed
to have plead guilty in criminal case number CR-84-1436, in count
number ^3, for the crime of aggravated robbery, a felony of the
-11-

first degree.

There was no factual basis for a plea of guilty to

be entered by the Defendant/Appellant to a charge of aggravated
robbery because, in fact, there was no property actually taken.
In State of Utah v. Boyd Keith Hickman, in criminal case
number CR-84-1436, in which happens to be the above-named Defendant/
Appellantfs brother charged with the same crime, it clearly stated
the following for the record in his transcript of hearing with
respect to the taking of his guilty plea on page 8 of the transcript:
MR. FRATTO: Let me interject. I think he may
hesitate, no property was actually taken. I think
the statute allows — in fact, I'm sure it allows
the attempt to do such a thing —
THE COURT: Also

~

MR. FRATTO: —• to use force and firearm to a
robbery.
THE COURT: Okay.
MR. FRATTO: So they were perfectly clear, there
was no property actually taken. (Tp. 8)
The above exchange that occurred between the Trial Court
and the Defendant/Appellant's brother, Boyd Keith Hickman, clearly
shows in the instant case that the Defendant/Appellant's plea of
guilty could not or should not have been accepted by the Trial
Court to the crime of aggravated robbery, a felony of the first
degree.

The record as a whole clearly demonstrates that the ele-

ments in the instant case at bar were not that of aggravated
robbery, when it is clearly shown by the record that no property
was actually taken as previously stated above.
Under the Utah Code of Criminal Procedure, 1986-1987,
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under Section 76-4-102/ Attempt/ Classification Offenses/ it allows
for the following:
Criminal Attempt to Commit:
(2) A felony of the first degree is a felony
of the second degree;
The above clearly shows that the offense in the instant case at
bar is one of attempted robbery/ a felony of the second degree/
as where there was no property taken.
Under the Utah Code, 1986-1987, it allows for the following with respect to Section 78-7-5/ Powers of Every Court/ which
states in the pertinent part:
(8) To amend and control its process and
orders so as to make them conformable to law and
justice.
The above clearly shows that this Court has the power to correct
an alleged error/ and to furthermore change a sentence/ to make it
conformable to law and justice.
The Defendant/Appellantfs brother in State of Utah v.
Boyd Keith Hickman/ in criminal case number CR-84-1436/ also moved
to withdraw his plea of guilty on the same identical grounds as
the Defendant/Appellant in the instant case now seeks to do.

As

previously stated by the Trial Court in State of Utah v. Boyd Keith
Hickman/ the same would hold true in the Defendant/Appellant's
case presently pending review by this Honorable Court.

The follow-

ing memorandum decision was given by the Trial Court on January
17/ 1988/ concerning the validity of the Defendant's guilty plea
in State of Utah v. Boyd Keith Hickman/ in criminal case number
CR-84-1436/ which states in the pertinent part:

-13-

This matter is before the court on Mr.
Hickman's motion to revise his sentence from a
second degree felony t6 a third degree felony.
After reading the transcript of the change of
plea/ I am of the view that a sufficient factual
basis was not established for either a plea of
simple robbery/ a second degree felony/ or
attempted aggravated robbery/ a second degree
felony. A factual basis was not established
for the use of a firearm/ which would have beeri
required for the attempted aggravated robbery
charge.
I do not believe this amounts to an illegal
sentence/ however. Rather/ it amounts to an
improperly taken guilty plea. Consequently/ a
proper procedure would be for Mr. Hickman to
file a motion to withdraw his plea of guilty
under Utah Code Ann./ Section 77-13-6.
If Mr. Hickman desires to withdraw his
guilty plea and entirely rescind the plea
bargain/ he should do so.
Dated this 2

da

Y

of

January/ 1988.

Scott Daniels
District Court Judge
On February 26/ 1988/ the above-named defendant appeared
before the Trial Court and withdrew his plea of guilty based upon
the aforementioned memorandum decision of the Trial Court/ dated
January 7, 1988.

The same should hold true in the instant case of

this Defendant/Appellant/ as the record clearly shows that a
factual basis was not found to support the Defendant/Appellant's
plea of guilty to the charge of aggravated robbery/ a felony of
the first degree.

And further/ the Trial Court erred in its accept-

ance of such a plea of guilty to a charge of aggravated robbery/
a felony of the first degree.
The Defendant/Appellant above-named is in belief that
this Honorable Court may grant relief additionally/ pursuant to
the Constitution of the State of Utah/ pursuant to the following
-14-

Articles and Sections which state in the pertinent part:
Article 1/ Section 1/ Declaration of Rights:
All men have the inherent and inalienable
right to enjoy and defend their lives and liberties;
and petition for redress of grievances; to communicate freely their thoughts and opinions/ being
responsible for the abuse of that right.
Article 1/ Section 1, Due Process of Law:
No person shall be deprived of life; liberty/
or property without due process of law.
Article 1/ Section 11/ Courts Open-Redress of
Injuries:
All courts shall be open7 and every person/
for an injury done to him in his person/ property
or reputation/ shall have a remedy by due course
of law.
Article 1/ Section 26/ Provisions Mandatory and
Prohibitory:
The provisions of this constitution are
mandatory and prohibitory/ unless by express words
they are declared to be otherwise.
Article 1/ Section 21, Fundamental Rights:
Frequent recurrence to fundamental principles
is essential to the security of individual rights
and the perpetuity of free government.
The above-cited pertinent parts of the Utah Constitution
are/ in fact/ relevant to the Defendant/Appellant's case at bar/
and are furthermore guaranteed to the Defendant/Appellant under
Utah Constitutional Law.
CONCLUSION
Therefore/ in conclusion of the facts as set forth above/
the Defendant/Appellant now respectfully requests that this
Honorable Court reverse the decision of the Trial Court and allow
the Defendant/Appellant to withdraw his plea of guilty as prayed
-15-

for herein.
DATED on this ^

J

day of October, 1988.
RESPECTFULLY SUBMITTED,

RICK KEITH HICKMAN
Defendant/Appellant
Attorney Pro Se
Post Office Box 250
Draper, Utah 84020

CERTIFICATE OF SERVICE
I hereby certify that I have caused four (4) true and
correct photocopies of the foregoing BRIEF OF APPELLANT to be
mailed, postage prepaid, to the following on this t j I
October, 1988:

(1) DAVID YOKUM
Salt Lake County Attorney
240 East 400 South
Salt Lake City, Utah 84111
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RICK KEITH HICKMAN
Defendant/Appellant
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line. Ofiyboth. I am not on o>ugs or alcohol

My plea ol guilty is freely and voluntarily made. I am represented by Attorney
vbho has explained my rights to me and I understand them.
I. I know that I have a constitutional right to plead not guilty and to have a jury trial upon the charge to which I
have entered a plea ot guilty, or to a trial by a judge should I desire.
2o I know that if I wish to have a trial I have a right to see and hear the witnesses against me in open court in my
presence and before the Judge and jury with the right to have those witnesses ciovs examined by my attorney. I also
know that I have a right to have my witnesses subpoenaed at state expense to testily in court upon m> behalf ami
that I could testify on my own behalf, and that if I choose not to do so. the jury will be told thai this may not be held
against me,
3. I know that if I were to have a trial that the prosecutor must prove each and every element ol the crime charged
beyond a reasonable doubt, that any verdict rendered by a jury whether it be that of guilty or not guilty must he by a
complete agreement of all jurors.
4. I know that under the constitution that I have a right not to give evidence against myself and that this means that
I cannot be compelled to admit that I have committed any crime and cannot be compelled to testify unless I chooseto do so.
5. I know that under the constitution of Utah that if I were tried and convicted by a jury or by the Judge that I
would have a right to appeal my conviction and sentence to the Supreme Court ot Utah lor review ol the trial
proceedings and that if I could not afford to pay the costs for such appeal, that those costs would be paid by the
State without cost to me.
6. I know and understand that by entering a plea of guilty I am giving up mv constitutional rights as >cx out ;n the
precceding paragraphs and that I am admitting I am guilty ol the crime to which my pica ol guilty w enteral
7. I also know that if I am on probation, parole, or awaiting sentencing upon another offense of which l have been
convicted or to which I have plead guilty, my plea m the present action may result in consecutive sentences being
imposed on me.

or >cntence«»f imprisonment upon m c a n J fu.f'<omi\<»'t.»vc Oftn n u d f lon.c t»% jnv.mr 4%t«»<*h.»t in* K M C I . U >*ttt

be.
9. No promises or threats of any kind have been made to induce me to plead guilty. 1 heJollowtng oth^r charges^
pending against me, to-wit: (Court case number(s) or count(s)):* 9U^C* C ^ J K ^ C J ? Ji* s^-£&*J&
c^ut^J^ ^ ^ - y ^
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will be dismissed, and that no othcrJhargefirj vvnf&e ntecl against me tor other crimes IIn™
may have commuted whic
are now known to the prosecuting attorney. I am also aware that an\ charge or sentencing concessions or
recommendations or probation or suspended sentences, including a reduction ot the charges lot sentencing made
or sought by cithersdefense counsel or counsel tor the State, is not binding on the .Judge and may not be appiovcd In
the Judge.

10 I have read this Affidavit, or I have had it read to me by my attorney, any! I know and understand its contents I
am J J ± _ years of age. have attended school through the .
stand the English language.
u ml erst
Dated this
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Defendant
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Subscribed ited^fwpr^t&bTTore me in Court this.
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CERTIFICATE OF DEFENSE ATTORNEY:
ATT
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I certifv that I am the attorney
( the defendant named above and I know lie
has read the Affidavit, or thai I have read it to him, and I discussed it with him and believe he lully undeiNtands the
meaning of its contents and is mentally and physically competent. To the best ol my knowledge and behel the stateu.ents,
representations and declarations made by the defendant in the foregoing AUidavJuw-e-k} all respects accurate and true.
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Delcnse Attomev

CERTIFICATE OF PROSECUTING ATTORNEY:
endan
I certify that i am the attorney for the State of Utah in its case a g a i n s t ' ^ - ^ ^ ' 1 "•"~~'~ "**~-. detendant
I have reviewed the Affidavit oi the defendant and find that the declarations are tiue and accuiaie. No unpiopcr
inducements, threats, or coercions to encourage a plea have been ollered the dclendant. There is reasonable cause to
believe the evidence would support the conviction ol the dclendant for the plea ottered, and that acceptance ot the plea
would serve the public interest.
^

Based upon the lacts set forth in the foregoing Affidavit and certification, the Court finds the defendants pica of
guiliv is freely and voluntarily made and it is ordered that defendant's plea of "Guilty" to the charge, set lorth in the
Allidavit be accepted and entered.
Done in Court this, ,lk ,
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IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,
Plaintiff,
vs.

:

MEMORANDUM DECISION

:

CASE NO.

CR-84-1436

:

BOYD K. HICKMAN,
Defendant.

:
:

This matter is before the Court on Mr. Hickman's Motion to
Revise his Sentence from a Second Degree Felony to a Third Degree
Felony.

After reading the transcript of the change of plea, I am

of the view that a sufficient factual basis was not established
for either a plea to simple Robbery, a second degree felony, or
Attempted Aggravated Robbery, a second degree felony.

A factual

basis was not established that property was actually taken, which
would have been required for the Robbery charge; a factual basis
was not established for the use of a firearm, which would have
been required for the Attempted Aggravated Robbery charge.
I

do not believe this amounts to an illegal sentence,

however.

Rather, it amounts to an improperly taken guilty plea.

Consequently, a proper procedure would.be for Mr. Hickman to file
a Motion to Withdraw his guilty plea under Utah Code Ann.,
Section

77-13-6.

It appears that Mr. Hickman has received

substantial benefit from the guilty plea in that a number of
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other charges were dismissed.

MEMORANDUM DECISION

If Mr. Hickman desires to withdraw

his guilty plea and entirely rescind the plea bargain, he should
do so.
The Motion to Revise the Sentence, however, is denied.
attorney

for

the State

of Utah

is directed

appropriate Order.
Dated this

-?-

dav of January, 1988.

SCOTT DANIELS
DISTRICT COURT JUDGE
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